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Aiiciipaxiti: Ynorpeba ocupomameHor ypaHujyma rokom HATO onepanuja 1999.
TOAHHE IPEACTaBaa JEAHO 0A HajKOHTPOBEP3HMjHX MUTalba caBpeMeHor MelyyHapoaHor, Xy-
MaHMTAPHOT H KPHBHYHOT IpaBa. 1ako HHjeaaH Mel)yHapoAHH YyroBop He CappKH HBpHIUTY
3abpaHy ynoTpeGe 0BOr MaTepHjaaa, HAYIHH HAAASH O HErOBOj AYTOTPajHOj TOKCHYHOCTH,
PAAMOAOIIKHM M €KOAOIIKHM ITOCACAMI[AMA NTOKASY]Y Ad BerOBa MPHMeHa HMa AAACKOCEKHe
edeKTe 110 3apaBae MBUAHOT CTAHOBHHIITBA M KHBOTHY CpeanHy. Pap aHaaMsHpa $pHami-
KO-XeMHjCKa CBOjCTBa OCHPOMALIEHOT YPaHHjyMa, 3APABCTBEHe PHsHKe, O6MM HBeroBe yio-
TpeGe TOKOM Ollepaliyje KoAHOr UMeHa ,CaBesHruKa craa”, ,Allied Force”, kao i Haaase
MelyyHapoaAHHX opraHusanyja oy IIporpama salTiTe XHBOTHE CpeAnHe YjeAHHeHHX Ha-
uwja (YHEIT-a), Ceercke sapascrBene oprarmsatyje (WHO-a) u MehyHapoaHe areHumje sa
atomcky eneprrjy (IAEA-e). V IpaBHOM peAy aHaAMse PasMaTpa ce MPHMeHa KAYIHHX HOp-
MH MelyyHApOAHOr XyMAHHUTApPHOT IIpaBa — YKayyjyhit sabpaHy HeceAeKTHBHIX HAIlaAQ, TeCT
IPONOPITHOHAAHOCTH, BallITUTY KMBOTHE CpeArHe U MapTeHCOBY KaaysyAy — Te Ce yIBphyje
Aa yrIoTpeba OCHpOMallleHOT YPaHHjyMa MOXKe HCITYHHTH eAeMeHTe PATHOT 3AOYHHA POTHB
XHBOTHe CpealHe, yoTpebe sabpambeHUX cpeacTaBa 60pbe H, ¥ oapeleHIM 0KOAHOCTHM,,
3AOUMHA [POTHB YoBeuHOCTH. ITocebat peo pasa mocBeheH je oaropoproctn HATO-a kao
meljyHapoAHe opraHHsaliHje, OATOBOPHOCTH APKaBa YAGHHITA M MHAMBHAYAAHO] KPHBHYHO]
OArOBOPHOCTH IAaHepa M ACHOCHAAITA OAAYKA. AHAAMS2 ITOKa3Yje A3, HaKO GOpMaHa 3abpaHa
OCHpOMAIlIeHOT YpaHHjyMa He IOCTOjH, MaTepHjasHH CTaHAapAH MeljyHapoaHOr mpaBa jacHoO
YKasYjy Aa je BeroBa yroTpeba HeCIIOjHBa Ca IPHHITUITIMA XyMaHOCTH H 3allITHTE LBHAA.
OcHpomallleHH YpaHHjYM Ce CTOra MOXe CMATPaTH, AeaKTo, sabpareHUM cpeAcTBoM Gopbe,
4Mja pHUMeHa OTBapa HUS MHTakba Mel)yHapoaHe 1 aooMahe KpHBUMHOMpaBHEe OATOBOPHOCTH.

Kuyune peus: ocpoMalieHn ypaHujyM, Mel)yHapoaAHO XyMaHHTApHO paBo, 3A0UHH
npotHs yoeyHoctH, HATO.
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Ynotpe6a ocupomarneror yparujyma (y sanem Tekcty OY) Tokom HATO arpe-
cuje 1999. ropuHe U AaHAC MpeaCTaBma JeAHO OA HajKOHTPOBEP3HHUjUX IIUTabha Me-
hymapoaHor xymMaHHTapHOr M KpUBHYIHOT mpaBa. Flako ce papH 0 MaTepHjaAy KojH
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Jpopmaano HHje 06yxBaheH HeABOCMICACHOM KOHBEHIH)jCKOM 3a6paHOM, Herosa pu-
SHYKA CBOjCTBA, AYTOPOYHH 3APABCTBEHH epeKTH H eKOAOIIKe Mocaeanie Hamehy o6a-
Beay aa Ce BeroBa yrorpeba caraeaa Kpos rpasHaa MelyHapoAHOr MpaBa O sallTHTH
ITMBHAQ, IIPOIIOPIUOHAAHOCTH Hallapa M 3a0paHH HeCeAeKTHBHUX CPeACTaBa ParoBamba
(Kacece 2013: 121). OY HHje caMO TeXHHUKO [HTambe GaaucTuke, Beh caoxkenu de-
HOMEH Ha IIpeceKy BOjHe TEXHOAOTHje, MEAHIIHHE, eKOAOTHje U MelyyHapoaHOr mpa-
Ba. Iberos yruraj He saBplllaBa ce Y TpeHYTKY yaapa, HUTH je MPOCTOPHO OrpaHHIeH
— HAIIpOTHB, YeCTHIIe HaCTaAe IPHAUKOM yroTpebe OV 0CTajy ¥ SKHBOTHOj CpeAHHH
H 5YACKOM OpTaHM3MY IOAMHAMA, IITO IMOCACAHIIaMa OBe MyHHIIMj € Aaje jeAHHCTBeH,
Ay60Ko mpobaemarudan Mel)yHapoaHOpaBHH Kapaktep (Bacujyru 2013: 65). Teo-
pHjcKu OKBHp 3a aHaausy OV ocaama ce Ha pasBoj MelyyHapoAHOr KpHBHYHOT IIpaBa
oa Hupub6epra ao caBpemennx mehyynapoanux cyaoBa. Jom je Craryr Mehyrapoasor
BOjHOT TpHOyHaAa 1945, ropuHe pAepUHMCAO 3AOUHHE MTPOTUB YOBETHOCTH, a KaCHHja
npakca ad hoc TpubyHasa paspapmaa kpurepujyme ,Harapa” Ha IIUBUAHO CTAHOBHH-
IITBO, 0GaBese salllTHTe HBHAA U OFpaHHUIeha CpeACTaBa paToBama.’ MehyHapoaru
KPHBUYHH TpU6YHaa 3a 6uBuIy Jyrocaasujy (International Criminal Tribunal for the
former Yugoslavia — y aanem Tekcry ICTY) y npeamery , Tapuh” je Haraacuo pa ce
Hallap MOJKe CXBATHTH Kao o6pasall OHAIllakka, a He HY>KHO IIOjeAMHa paakba CHAe,
IITO je KAYUHO 3a pasyMeBame mnocraejcrBa OY.” Kapa ce oBaj melyyHapoamu oxBup
pomyHu poomahiM KpuUBHIHHM sakoHOAABCcTBOM Cp6Hje, koje npeasuba sabpameHa
cpeacTBa 6opbe, sAOUHHE IPOTUB YOBEUHOCTH U paTHEe 3AOUMHE IPOTHB KHBOTHE
cpeaHHe, jacHO ce BHAU Aa OY Moske 6utn o6yxBaheH KpUBUIHOMPaBHUM CaHKI[U-
OHHCaIeM, YIPKOC $OPMaAHOj OACYTHOCTH eKCIIAMIUTHe KOHBEHIHjCKe 3abpaHe.’
HATO arpecnja Ha CPJ 1999. roause kBaandpukoBaHa je kao MelyHapoaHH opyskaHH
CyKO6 ITpeMa 3ajeAHHIKoM UaaHy 2 JKeHeB kX KOHBEHIIH)a, THMe CY Ce aKTHBHpasa
cBa mpaBuaa MelyHapopHoOr xymaHuTapHor npasa.* MelhyHapoatu cya mpaBae y mpea-
mety ,Legality of Use of Force” moTBpAMO je MpHUMEHBUBOCT TUX [TPpaBHAA, HAKO HHUje
OAAYUHBAO O MEPHUTYMY.’ BaskHy UHIbeHUIHY OCHOBY IPeACTaBAajy HsBemTaju [Ipo-
rpaMa 3allITUT€e )KHBOTHE CPeAHHE YjeAHmheHNX HalThja (UN environment program -y
pamem Tekcty UNEP-a), koju cy notBpaHan yriorpeby OY Ha 6pojHHM AoKanmjama
Ha KocoBy n Metoxuju u jyry Cp6uje.® OBaj paa anaausupa OY kpos KOMOHHALH]Y
HayJHHX YHIbeHUIa, MelyHapOAHOT XyMaHHTApHOT MpaBa, Mel)yHapoaHOr KpHBHYHOT
mpaBa H AoMahuX KpHBHYHHX HOpMH, Ca IIUAeM AA IPYSKU EAOBUTY MPOIIEHY Ad AH
ynorpe6a OV ucrymaBa eaeMeHTe MelyHApOAHMX 3AOUHHA H IOA KOJHM YCAOBHMA
MO>Ke ITPOH3BECTH HHAMBHAYAAHY, AP>KaBHY HAM OpraHH3allHOHY oproBopHocr. Ha-
YIHH AOIIPHHOC OBOT PaAa OTA€AA Ce Y aHAAHMSH YIOTpebe OCHPOMAIIEHOT YpaHHjyMa
KpOs IIPU3MY MaTepHjaAHUX CTaHAApAa Mel)yHapoAHOr XyMaHHTapHOT H KpHUBHUHOT

—_

Ilosewa Mehyrapogrot sojuof pudynara (1945), waan 6(w).

2 Tywusay tipoitius Taguha (Mehynapoanu kpusmaau TpubyHaa 3a 6usmy Jyrocaasujy — ICTY, Aneaa-
rono Behe, 15, jya 1999), naparpad 248.

3 KpuBuunn sakonuk Perrybanke Cp6uje, ua. 371-376.

4 JKenescke koHBeHIMje U3 1949. rosune, 3ajepAHUIKH YAaH 2.

S Mebynapoann cys npasae, 3akonnroct yrorpebe cuae (CPJ npotus Bearnje), oaayxa 1999.

6  Ilporpam samruTe XuBoTHe cpeante Yjesmmenux Harja (UNEP), Ocupomamenn yparnjym ra Ko-

COBY: MocTKOHPANKTHA TiporTera (2001).
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IpaBa, ca IMOCe6GHUM OCBPTOM Ha 3abpaHy HeceAeKTHBHUX CPEACTaBa paTOBamba, 3a-
IITUTY KUBOTHE CpearHe X MapTeHCOBY Kaaysyay. Pap HaCTOjH Aa apryMeHTyje Aa ce,
H 'y 0ACyCTBY popMasHe KOHBEeHIHjCKe sabpaHe, yIIoTpe6a 0CHpOMALIeHOT ypaHHjyMa
MO3Ke [TOCMATPaTH Kao, AepakTo, HEAOSBOSEHO CPEACTBO Gopbe, Te pa ¥ oapehennm
OKOAHOCTHMA MOKe HCITyHHTHU eAeMeHTe Mel)yHapoAHHX KpHBHIHUX A€Aa IpeMa Me-
hymapoasom u aoomahem npasy.

MeTOAOAOLIKH, pap Ce 3aCHHBa Ha HOPMATHBHOj aHAAUSH MelyHapOAHOT XyMaHH-
TApHOT M KPUBUYHOT [PaBa, AHAAMBH CYACKe Ipakce Mel)yHapoaHHX cypOBa u TpHOY-
HAaAQ, Kao M Ha HHTEPAUCIHIIAMHAPHOM MPHCTYITY KOjH YKAYIyje peaeBaHTHe HaydHe
U CTpYUHe HaAase U3 06AACTH MeAHIUHe H ekororgje. [Toce6Ha nmakiba mocsehena je
MaTepHjasHUM CTaHAApPAMMa MelyHapoAHOT IpaBa M IMXOBO]j IIPUMEHH Y OACYCTBY H3-
pHMHTe KOHBEHIIH) CKe 3abpaHe.

1. OCMPOMAIITEHH YPAHH]JYM: HAYIYHO-TEXHITYKA
N 3APABCTBEHA CBOJCTBA

PasymMeBaibe IpaBHHX [TOCACAHIIA YIOTpebe OCHpOMAIIIeHOT YpaHHjyMa 3aXTeBa
MPETXOAHO pagjallltbehe beTOBUX PpU3UIKO-XeMH]j CKHMX KApaKTe€PHCTHKA H HAYMHA Ha
KOjH OBaj MaTepHjaa YHKIMOHMIIE ¥ 60pbeHUM ycaoBHMa. OCHpOMAIlleHH YpaHH-
jym (OY) je roTOBO y MOTIYHOCTH CacTaBseH Op H3oTomna Y-238, HaCTao Kao OCTaTak
y mpotecy o6orahusama ypanujyma. 3axsasyjyhu usyserso Beaukoj rycrusm, OV ce
KOPHCTH KAO [MeHeTPaTop Y IIPOTHBOKAOITHO] MYHHIIH)H, aAH YITPABO Ta CBOjCTBa, Kapa
ce KOMGHHY]y ca BUCOKOM MHpo$opudHoIhy, AOBOAE AO CTBapatba TOKCHYHHUX H PaAU-
OAONIKH OITACHUX a€pOCOAA Y TPEHYTKY yAapa Y IHa. IIpu yaapy mpojektuaa, OV ca-
ropesa u $parMeHTH Ce IpeTBapajy Y MUKPOMeTApCKe YeCTHIE YPaHH)j YMCKHX OKCHAA
KOje OCTajy Y BasAYXY AOBOKHO AYTO Aa 6YAy HExaaupaHe. HajomacHIjH 0OAMK HsAaramba
YIIpaBO je yAMCambe OBHX aepOCOAQ, jep YecTHIe Koje AocIejy y rmayha mory ocratu y
TKUBY MeceIliMa HAU FOAMHAMA, IIOAAKO 0cao6alyajyhu papAHOAOIIKH U XeMHjCKH IITeTHe
eaemenre. OV ce TokoM 1999. Hajuenthe KOPHCTHO Y MYHUIHjH HCITAAUBAHO] H3 aBH-
oHa A-10 ,Thunderbolt II”, moce6uo y o6auxy 30mm I1I'Y-14/B neHerparopa, Koju
CY IIpOj eKTOBaHH Aa IIPOOHjY OKAOII H 3aIlase Ce IIPHU YAapy. [[pHAUKOM TaKBOT yAapa,
10-35% mace npojekTHAA MPeAasH Y a€pOCOA, ITpeMa HaBellTajuMa CBeTcKe 3APaBCTBe-
e opramuzanuje (World Health Organization — y pasem rekcry WHO),” pox YHEIT
yKasyje aa KOHITeHTpallHj€ aepocoaa Ha I'[OI‘ObeHI/IM AOKaAITHjaMa 3aBHCE OA THIIA TEPEHa,
MeTEOPOAOIIKUX YCAOBA H BpcTe mororka.’ 3apaBcrBenu pusunu OY obyxBaTajy ABe
KOMITOHEHTe: XeMH]j CKy TOKCHIHOCT, II0Ce6HO HeppOTOKCHMHOCT Koja omurehyje 6y6pe-
re, H paAHOAOLIKY OIIACHOCT 360T AYTOTpajHOr npucycrBa Y-238 y opramusmy.” Meby-
HapOAHA OpraHH3allHja 3a HCTPAKMBabe PaKa (International Agency for Research on
Cancer -y aamem Tekcry IARC) je ypaHHjyM KaacHPHKOBasa KaO OTEHIHjaAHO KaHIje-
PpOTeH MaTepHjaa, AOK 6poj He eIMHAEeMHOAOIIKE CTYAH]€ IIOKA3Yjy noBehane unIMA CHITE

7 WHO, Ocupomarueru yparujym: u3sopu, usA0oerocti u 3gpasciisenu eexivu (2001), 41.
8  YHEII, Ocupomawiernu ypanujym na Kocosy: itociticondauxiina ipoyena (2001),22-34.
9 WHO, Ocupomarueru yparujym: u3sopu, usA0oerocti u 3gpasciisenu edexivu (2001), 33-60.
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MAAMTHUTETA U ayTOMMYHHX 060netba ¥ MoApYdjuMa koHramuHupannmM OY.'° HajsHa-
Yaj HUj M eMIHPH)CKH MaTepHjaA MOTHIE U3 CYACKe Mpakce HTaanje, rae Ccy CTOTHHE BOj-
HMKa KOjH ¢y 60paBuau Ha KoCoBy pasBHAM MaAMIHa 0605eHha IIOBe3aHa Ca H3AarambeM
OY. OBe mpecyae, HonapbeHe MpeA, HajBHIIMNM CyACKAM HHCTAHI[aMa, IIOKasyjy aa ce OY
He MO>Ke [T0CMATpaTH Kao HHEePTaH HAH 6esoracaH MaTepHjaa, Beh kao cyrcranma umje
CY AYTOPOYHE IOCAEANTIE MEANTTHHCKH U IMPAaBHO peaeBaHTHE. EKOAOIIKe MocaepauIte
jeaHaKo cy osbusHe. [Toaykusor Y-238 MepH Ce MHAHjapAaMa TOANHA, AOK €KOAOIIKH
MOAY>KHBOT KOHTAMUHHPAHHUX 30HA MMpeMa MpolleHaMa H3HOCH BHIlle BeKoBa. Jecruile
OV mpoaHpY y 3eMAHIIITE, 3aAP>KABajy Ce Y MTOA3EMHUM BOAAMA, aAKYyMYAHPajy y OlskaMa
M KMBOTHE-aMa M ITOCTajy peo ekocHcTema. UNEP je uaeHTHPUKOBAO TparoBe MNAYTOHH-
jyMa-239 y HeKHM Y30pIHMa, IITO YKasyje Ha BUIIECAOjHY HyKAeapHY KOHTaMHUHAIH]Y. "'
Vnpkoc nmocrojehum HaydaHIM AOKasHMa, U pame He MOCToju Mel)yHapoaHH KOHCeHsyC
o popmaanoj sabpanu OV. Mehyrum, EBporcku mapaameHt je 2013. roausHe mossao
Ha yBoleme MopaTopujyMa U passoj MehyHapoaHOr HHCTpyMeHTa Koju 61 OV jacHO
CBPCTA0 Y KaTeropujy sabpameHnx CpeacTaBa paToBama.'” CaBpeMeHa AUTEpaTypa CBe
gemhe OV ommcyje kao opyskje ca AYTOTpajHHM, HeCeACKTHBHHM ITOCTAE)j CTBOM, KOje
IpeMa IPHPOAH CTBAPH CTYIA ¥ CYKOO ca TeMesHHM HOpMaMa XyMAaHHTAPHOT IIpaBa.
Hay4Ho-TexHMKe YHE-eHHUIle, MeAUITHHCKH HAAA3H U €KOAOHIKH AOKA3H TaKO IPEeACTa-
B/>ajy OCHOB 3a Adasy IpaBHY aHaam3y. Kapa ce OV caraepa y CBeTAy OBUX YHE-€HHUIIA,
JAcCHO je Aa BberOBO A€jCTBO IIPeBasHAASH IPaHHUIle KAaCHYHE MYHHITHje H AQ BberOBe II0-
CACAHIIE TPAJY AAAEKO AYKE OA Tpajatba OpY>KaHOT cyKo6a, ypaehu ra JEAHHM OA Hajo-
30HASHH)HX IIPABHIX M3a30Ba CABpeMeHOT paroBamba.

2. KPUBHYHOIIPABHA KBAANOUKAITH]JA YIIOTPEBE
OCHPOMAIIEHOTI YPAHHIJYMA

AHaAmsa KpHBUMHOIIpaBHe KBasH$HKaI[Hje YIIoTpebe OCHpOMAIIeHOT YpaHHjyMa
¥ OBOM paAy MMa HCKAYIHBO HayUHH KapaKTep H He [PeACTaBsa YIBphHBatbe KpHBHY-
He OATOBOPHOCTH KOHKPETHHUX ApsKaBa, MelyHapOAHIX OpraHHsal[Hja HAH [10jeAHHAIIA.
LTms aHaAMSE jecTe HCIMTHBAIGE AQ AH, Y MATEPHj AAHOIIPABHOM CMHUCAY, IIOCACAHITE YIIO-
Tpebe OCHpOMAILIeHOT YpaHHjyMa MOTY GHIH MOABEAEHE MO 1ocTojehe Kareropuje me-
hyHapoaHIX KpUBUMHEX Aeaa, Y cBeTay Baxkehix HOpMmu 1 cyacke mpakce. Kapa ce aHa-
AHM3Hpajy MOCAeAHIIe yIIoTpebe ocHpoMarteHor yparujyma (OY), mocraBma ce nuTame
AQACKO KOMITACKCHHje OA TeXHHUKe HAHM MTOAUTHYIKE MpoljeHe BOjHOT CPEACTBa: ,Aa AR
yrorpe6a OY moske mpeacTaBsari Mel)yHapoaHO KpUBHYHO Aea0?” OBO MHTAbe ACSKH
y cpeaminTy caBpemeHor MelhyHapoaHOr KpHBHIHOT mpaBa, moce6HO uMajyhu y BuAy
Aa OV, Hako He CIlapa y opysKja HSPHMUTO sabparbeHa KOHBeHIIHjaMa, HMa CIeIH$IHA
CBOjCTBa KOja MOTY AOBECTH AO KBaAM(HKaIlHMje PaTHOT 3A0UHHA, 3A0YHHA ITPOTHB Y0-
BeUHOCTH HAH YIIOTpebe sabpaibeHHX CpeacTaBa 6opbe.

10 Csercka 3ppaBcTBeHa opranusanyja, Ocupomaieni ypanujym: u3sopu, UA0NHEeHOCH U 3Gpasciisen
egexinu (C30 2001), 33-60.

11 YHEIL, Ocupomaruenu yparujym na Kocosy: tiocturcondauriina ipoyena (2001),72.

12 Esporcku mapaament, Pezoayrja 2013/2981(PCIT).
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2. 1. OcupoMalreH: YpaHHjyM KaO PaTHH 3AOYMH ITPOTHUB )KUBOTHE CPEAMHE

PaTHH 3AOYHH MPOTHB XUBOTHe cpeauHe, npeaBuben daanom 8(2)(6)(us) Pum-
CKOT CTaTyTa, 3aXTeBa AOKasHBalbe IITeTe KOja je IMHPOKa, AYTOTpajHa 1 036mmHa. > OY
HCITyH:aBa OB€ €A€MEHTE Y BCOKOM CTeIeHy: BeroBa KOHTaAMHMHAIIH]a TPaje AelleHHja-
Ma, IIMPH Ce BaH MeCTa yaapa, u nmpeMa HaaasuMa UNEP-a u JAEA-e yrude Ha seMmoH-
IIITe, BOAY, GHOAOIIKE CHCTeMe U 3ApaBa€e CTAHOBHHUINTBA. ' AOHIHUTYAMHAAHA IPOIleHa
mTeTe, mocebHoO y caydajy Cpbuje 1 KocoBa, ykasyje aa cy epexru OY jeaHako peae-
BaHTHH ¥ MOCTKOHPAUKTHOM MEPHOAY KaO U 'y TPEHYTKY A€jCTBa, IITO ra KBAANTATHB-
HO PasAMKYyje Op KOHBEHITHOHAAHOT opyxKja. TrmMe ce 3ap0BOsbaBa KioyIHH KPHTEPH)YM
AYTOTPajHOCTH, AOK OOHM KOHTAMHHAIHj e HCITYIbaBa KPUTEPH)jyM IMHpHHE. Y [OTACAY
030HMAHOCTH, XeMHUjCKa M PAAHOAOIIKA TOKCHIHOCT OY IpeaCTaBasa 036IAHY IpeTHY
JABHOM 3APaBAY.

2.2. Ynorpeba sabpameHUX CpeacTaBa 6opbe — MaTepHjaaHa sabpaHa

Yaan 8(2)(6)(xx) Pumckor craryTa sabpamyje ynorpeby opyxkja Koje MO cBojoj
IPHUPOAY H3asHBa HeloTpebHe MaTihe HAM UMa HeceaekTuBaH edekar.'s OV je ympaso
TAaKBO CPEACTBO: IerOBO A€jCTBO He [pecTaje Y TPeHYTKY YAapa, Beh mpoaykyje mreTHe
YeCTHIfe KOje MOI'Y 3aXBaTUTH IHBHAE, SKHBOTHUIbe H 6Hnke, 6es MoryhHocTH KOHTpOAe
uau orparmdesa. ICTY je y mpeamery ,Kynpemkuh” Haraacro aa ce sabpaHa opyxja
KOja H3asHBajy HeroTpebHe MaTihe U HeCeAeKTUBHA CPEACTBA OAHOCH H Ha CPeACTBa Koja
HHCY popMaaHO sabpatbeHa, aAU CY 110 CBOJHM MOCACAUTIAMA HECTIOjHBa CA IPHHITHITIMA
XyMaHOCTI/I.16 OV, unje mocaepmile MpeBazHAa3e CBAKU BOjHHU ITHx H HACTAB»ajy Ce& AYTO
HaKOH CYK00a, yKAAIla Ce y OBY KaTeroOpHjy.

2. 3. 3AOUMH IIpOTUB YOBEUHOCTH — IIOTeHITHjaAHa TpUMeHa

Hako OV He mpeacTaBaa Hamap Y KAACHIHOM CMECAY, BbeTOBH AYTOPOYHH edek-
TH MOTY Ce IIOCMATPATH Kao A€o IIHper obpaclia MOHAINAka KOjH YTHe Ha ITHBHAHO
CTAaHOBHHUINTBO, IITO je KPUTEPHjyM AepUHUCAH Y YaaHy 7 PHMckor craryra.'” 3A0MHH
MPOTHB YOBEYHOCTH 3aXT€BA AA j€ PaAKka U3BPIIEHA ¥ OKBHPY PaCIPOCTPAbEHOT HAN
CHCTeMATCKOT Hallapa IpoTHB nuBuaa. E¢pektn OV, moce6HO sppaBCTBeHe IIOCACATITE,
noBehaHa HHIIMAEHITH]a MAANTHHUTETa, KOHTAMUHAIIHja IPOCTOpa B HemoryhHocr cra-
HOBHHIIITBA AQ H30erHe Haaarakbe, MOTY Ce YKAOIUTH Y KOHIIENT HeUOBEeUHUX AeAd KOja
M3a3HBajy BEANKE [TaTHE HAH TIlKe IIOBPEAE 3APaBasa. Y HTAAMjaHCKO] CYACKO] IPaKCH,
BOJHHITIMA KOjH ¢y 6uan usaoskeHH OV pocyhuBaHe cy oallrere 360r MAAUTHUX GoAe-
CTH, IITO YKasyje Ha IpeIosHaTy Besy usMel)y Hsaarama u remkux mocaeauna. OBo je
PeAEBaHTHO jep HOTpryje MPEABHAHMBOCT IIITETE, a TO je KAoYIHH eAeMEHT 32 HHAHBH-
AYaAHY OATOBOPHOCT.

13 Mebhynapoanu komurer LlpBeHor kpera, Cueprtiye 0 3auitiuitiu pupogHe cpequise y OpyIRaHm CyKo-
duma (MKITK 2020).

14 YHEII, Hocturxondauxiina exoromwxa ipoyend (2001), 45.

15 Pumcxu craryt Aomymcku ipotokoa I (1977), waan 35(2).

16 Tysuray apoiaus Kyipewxuha (ICTY, 2000), naparpad 527.

17 Tyrauray apoiius Kynapya (ICTY, Aneaarmono sehe, 12. jyr 2002), maparpad 86.
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2. 4. KoMaHAHa OATOBOPHOCT H OATOBOPHOCT TAaHEpa

KomanpHa oaroBopHoct npeasuljera uaanom 28 PHMCKOr cTaTyTa OAHOCH Ce Ha
AWIIa KOja Cy 3HaAA MAW MOPaAa 3HATH AA C€ IbUXOBE OAAYKE MOTY 3aBPIIUTH IITETHHM
MOCAEAUITAMA, a HHCY IIPeAy3eAa apeKBaTHE Mepe AA CIpede HAHM CAHKIHOHUIIY INTeTHe
ucxope.'® TTosHato je pa cy BojHe crpykrype HAT O uaanmua, yrayayjyhu CAA, moce-
AOBaAe AOKyMEHTAIH]Y KOja YII030paBa Ha 3APaBCTBeHE M eKoAoUIKe prstike OV joi mpe
1999. roputie.”” Yipkoc TakBM casHauMa, OV je yoTpebseH y sHaTajHOM 00HMY.

2. 5. JypucaMKITHja — MpOIjeCHa OTPaHUYEHa

BaskHo je HaraacuTH Aa MelyHapoAHH KpHBUYHM CyA HeMa HAAACSKHOCT paTHOHe
TEeMIIOPHC AQ CYAR AOI‘abajI/IMa uz 1999. ropune, kao Hu ICTY KOju HHje NIMAaO MaHAAT
Aa mpoIlecympa HATO.?° OBo He sHauu pa OY Hema KPHBHYHOITpaBHH KapaKTep, Beh
Aa popMarHa HAAAEKHOCT HHje MocTojasa. IHmak, kBaaudpHKanuja poesa ocraje BakHa
jep Moske MMOCAY>KHTH Kao OCHOBA 3a AP>KaBHY OATOBOPHOCT M HaITHOHAAHE ITOCTYIIKe
- ykwyayjyhu mocrymke mpea cyaoBuMa Ap>kaBa qaauuna HATO, kao 1mTo je cay4aj y

Hraanjm.

3.TIEPCIIEKTHBA MEHYHAPO AHHX CYAOBA
N MEGYHAPOAHOIIPABHHX GOPYMA

ITpaBHa aHaAU3a ynoTpebe ocupomatneror yparujyma (OY) He Moske GUTH NOTITY-
Ha 6es pasMarpatba CTaBoBa Mel)yHapOAHIX CyAOBa M APYTHX peAeBaHTHHX TeAa. Flako
HHjepaH MCbYHaPOAHI/I CYA AO AQHAC HHje AOHEO Mpecyay KOja ce H3pHIUTO 6asu OV,
cyacka npakca Mehyrapoanor cyaa mpasae (International Court of Justice — y poamem
texcry ICJ), Mehyrapoanor kpusmusor TpubyHasa sa 6usmy Jyrocaasujy (ICTY),
Melyynapoasor kpuBraHOT cypa (International Criminal Court — y poamem Tekcry ICC)
u EBponickor cyaa sa syacka npasa (European Court of Human Rights — y aanem Tex-
cTy ECHR) CaAp KM MPUHITHIIE U CTAHAAPAE KOJH CY AMPEKTHO ITPHMEHUBH Ha IMPABHY
kBaaH$HKanujy yrmorpebe OY. OBa Teaa IMOCTaBHAA CY TEMeme 3a TyMaUethe [paBHAa
IPOMOPIHOHAAHOCTH, HeCeACKTUBHIX HAIlaAa, 3AllITHTE JKUBOTHe CpeAHHe H 0baBesa
Ap>KaBa ITpeMa IIHBUAHOM CTAHOBHHIIITBY, ILTO je KAYIHO 3a CBeOOYXBATHO pasyMeBambe
IpaBHOT ToAokaja OY.

3. 1. Mehynapoanu cya npasae (ICJ)

ICJ ce uHpAMpeEKTHO 6asno HATO omepanujama 1999. ropnHe y mpeameTy
»Legality of Use of Force”, aatt je oa6anno HapAeKHOCT 360T IIPOLECHUX OIpaHIde-
a.”! Hmak, H y 0ACyCTBY MepHTOPHOT oaaytMBaiba, ICJ je OTBPAHO Aa CY CBe Ap>KaBe
AY>KHe AQ IIOIITYjy OIIIITA ITpaBHAa MelyHapOAHOI XyMaHHTApHOTI paBa, yKaydyjyhu
[P OIMOPIIMOHAAHOCT U 3ab6paHy HeceAeKTHBHIX Harlapa. Cya je Haraacuo pa XKenepcke

18 Tyrauay apoitus Xasusosuha (ICTY, perpecto sehe, 16. Hopembap 2005), naparpad S4.

19 GAO 1993: Onepamja ,I Iycrumcka oayja”: Bojcka Huje 61 aAeKBATHO IPHITPEMbEHA 33 CyOYaBarbe
ca KOHTaMHHAIHjOM ocHpoMatieHny yparrjymoM ( GAO/NSIAD-93-90). Banmmrromn, A.11.

20 Mehynapoaru cya npasae, 3akoruTroct yrotpebe cuae (CPJ npotus Bearnje) (1999).

21 Mehynapoaru cya npasae, 3akoruToct yrotpebe cuae (CPJ nporus Bearnje) (1999).
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KOHBeHITHje U AOIYHCKH IIpoTokoa I 06aBeayjy cBe cTpaHe y cyko6y, 6HAO Ka0 YTOBOP-
He obaBese, 61A0 Kao OGHUajHO MpaBo. AoAaTHO, ¥ CaBeTOAABHOM MHUIMIACHY O HyKAe-
apHOM OpYXKjy ICJ je HcTakao pa KMBOTHA CpeAHMHA YKHBAa BPEAHOCT 332 YOBEJAHCTBO H
A4 IeHO HaMepHO HAH HeCpasMepHO YHUINTaBambe [IPEeACTaBasa MoBpeay MehyHapoanor
mpaBa.”” OBo TyMauewe, pumeeHo Ha OV, ykasyje pa 61 Cya TpeTHpao AYTOpodHe U
IIHpOKe ekoaollke rocaepurie OY kao peaeBaHTaH GpakTOp IIPH MpOIeHH 3aKOHHTOCTH
yrorpebe cuae.

3. 2. MelynapopHu KpHBHYHH TpH6YHaA 3a 6mBIIy Jyrocaasnjy (ICTY)

ICTY HrKapa HHje mponecyrpao HAT O mosoaom yHOTpe6e OV, aan meroBa cya-
CKa ITpaKca je KioyIHa 3a pasyMeBaibe IPaBHAA O IMPOIOPIHOHAAHOCTH, HeCeAeKTHBHIM
HaIlapAUMa H KOMAHAHO] OATOBOpHOCTH. Y mpeamery , Taauh” TpubyHaa je yrBpano pa
XyMaHHMTAPHO IIPaBO BAXXH H Y CHTYaIlHjaMa HHAUPEKTHe IITeTe, Kapa IOCACAHIIE pastbe
yrudy Ha nusuae.” Y npeamery ,Baamkuh” Tpu6yHaa je HaraacHo pa cTpaHe y cyko6y
MOpajy IPeAy3eTH CBe pasyMHe Mepe MPeAOCTPOKHOCTH Kako GH 3alllTUTHAE IHBHAE,
IITO YKAYUyje U 06aBesy Aa M3beraBajy CpeACTBa Koja CTBapajy HeKOHTPOAHCAHY IITe-
1y.* ICTY je y mpeamery , Kynpemkuh” sayseo cras Aa ¢y opyskja Koja H3asHBajy HeIo-
Tpe6He IaThe 3abpatbeHa II0 06HIajHOM IIPaBY, Yak U Kapa HECY HSPHUHMTO PeryANCcaHa
KOHBeHIHjaMa.” OBaj IIPHHIHIT AMpeKTHO je mpuMeHsus Ha OY, 6yayhu aa beroBo aej-
CTBO IIpeBasHAASH BOjHY HEOIIXOAHOCT H Y3pOKYje AyTOpOUHe 3ApaBCTBeHe IMTOCACAHITE.

3. 3. Mebynapoanu kpusrasu cya (ICC)

ICC meMma HapA€KHOCT Hap, AOI‘abajI/IMa u3 1999. ropnHe, aAM BeroBU CTaHAAPAU
TyMauera H OAUTHKe KpUBUMHOT [Obelba YTHIY Ha Mel)yHapoAHyIIpaBHY mepiernmujy
OV. IIpema cMepHHIIaMa 0 H360PY H IPHOPHTETHMA Y robey TyskuaamTsa MehyHa-
POAHOI KpHBHYIHOT CyAa, KaHIjeaapyja Ty>kuoIa Haraammasa pa he moce6Ho pasmarparu
CAy4ajeBe KOjH yKiyUyjy 036HAHY LITeTy SKUBOTHOj cpeAUHH.”® OBaj AOKYMEHT IIpeACTa-
B>a CHI'HAA caBpeMeHOT Mel)yHapoAHOT mpaBa pa eKOIIHAHE IIOCACAUIIE OPYKja — YKAY-
ayjyhu OY - yaase y pokyc moTeHIHjarAHHX KpUBHIHIX HcTpara. Melyynapoanu cya
mpaBae Takolje paje jacHe cMepHHIIE O IMPONOPLHOHAAHOCTH, IIPEABUAUBOCTH H OALO-
BOPHOCTH KOMaHAHOT KaApa, IITO ce MOXKe IPUMEHHNTH Ha AP>KaBHE M BOjHE CTPYKType
Koje cy pacniopehuBase OY ympKoc AOCTYIHHM YOO perbHMa O ITeTHOCTH.”

3. 4. EBponcku cyp 3a syacka npasa (ECHR)

HMako ECHR He cyan paTHe 3A04MHE, HEroBa CyACKa Mpakca o6aBe3yje ApXaBe
usauune CaBeTta EBpore pa mpeaysMy pasyMHe Mepe salllTHTE 3APaBsa M SKHBOTA I'pa-
bhana, ykayayjyhu u o6aBesy o6aBermnraBatba 0 pusunumMa. Y npeamery ,McGinley and

22 MebyHapoaHu cyp NpaBae, 3axoHuiloCil iipetitoe Al yﬁou?pe& HyKAeapHol opyiga (CaBeTOAaBHO
MHIILbeRbe, 1996).

23 Tywuay apomus Taguha (1ICTY, 1999), maparpad 248.

24 Tywaumay apomwus Baauucuha (ICTY, 2000), maparpad 214.

25 Tywaay apomus Kyipewsuha (ICTY, 2000), maparpad 527.

26 Tyxwnaamrso Mehynapoanor kpusmanor cysa, Cuepruye o usdopy u ipuopuitieiiiima y iotoerny
(2016).

27 Tywusay apomwius Xasurosuha (ICTY, 200S), maparpad 4.
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Eganv UK, cya je YTBPAHO Aa Ap2KaBa KOja pacrosake HHPOpMaIHjaMa O U3AOKEHO-
cru rpahaHa papujarmju Mopa aa 06es6ean mpucryn TuM HHPopManyjama.”® [TpumeHa
osor npuHnuna Ha OY ykasyje poa kaumsetbe HAT O-a y 06jaBuBaiby AoKalHja rahasmx
OY npeacraBaa noBpeay npasa rpalyana Ha 6aaroBpemMeHo HHPOpMICAIbe.

3. 5. CraBoBH MCbYHaPOAHI/IX OpTraHH3aIlHja M eKCIePTCKUX TeAa

YHEIT, WHO, Mebynapoaru komurer L]pseror kpcra (International Committee
of the Red Cross — y aamem Tekcry ICRC) u EBporncku napaaMeHT AQAU Cy BHILe U3-
BelllTaja U Ipernopyka koje motephyjy aa OV crBapa Ayropoure u HeCeAeKTUBHE I10-
caeputie.”” OBH AOKyMeHTH HUCY CYACKe IIPeCYA€, AAH IIPEACTaBAajY ,AOKase sHatba”
(notice) , I0TO je KoYUHO 3a AOKA3HBakbe IPEABUAUBOCTH IITETE — €ACMEHT KOjH yTHUe
Ha KOMaHAHY H APKaBHY OATOBOPHOCT.

EBporncku mapaamenr je 2013. roause mossao Ha MehyHapoaHy sabpany OV, unme
je ycrmocTaB/s>eH MOAUTHIKH CTAaHAAPA KOjH CBE BHINE YTHYE Ha IIPAaBHY AOKTPHHY ApXKa-
Ba.”’ Y leAMHH nocMaTpaHo, MelyHapoAHa CyACKa ITpakca M H3BeluTaji MelyyHapoaHHX
TeAa YKasyjy Ha KOHCEH3YC — OCHPOMAIIeHH YPaHHjYM j€ MaTepHjaa UHje IMOCACAHIle
IpeBasHAase OKBHpe AOSBOAEHOT PaToBakba, Hako popMasHa sabpaHa joIl HHje YCIIo-
cTaBieHa. OBO ra CTaBaa y KaTeTOpHjy CPeACTaBa paTOBakba KOja MOAAEKY HajCTPOKEM
MPABHOM ITPEUCITHTUBAKSY.

4.TIPABHI OKBHP PEITYBAHUKE CPBHJE 11 KBAANIOHMKAILTMJA
YIIOTPEBE OCHPOMAIINEHOT YPAHHJYMA

Amnaamsa ynotpebe ocupomanreHor yparujyma (OY) y konTekcry MehyHapoA-
HOT IpaBa He 6H 61aa HoTITyHa 6es pasMarpama pooMaher npasHor okBupa Pery6anke
CpbHje, KOjH CapAp>KU BHUITIe peAeBaHTHHX oapeaaba sa MpONieHy IpOTUBIPABHOCTH H
MOTEeHITHjaAHe KpUBHYHE OATOBOPHOCTH. Cp61/1ja pacroaake HopMaMa KOje Y BeAHKO]
MepH mpare Mel)yHapoaHe cTaHAQpA€ alliTHTe IUBHAQ H SKMBOTHE CpeAUHE, Te IPYKajy
OCHOB 3a KBAaAHQHKOBakbe IocaeAuna yroTpebe OV kao KpUBHUHIX AeAa TIPeMa AOMa-
hem sakonopaBCTBY.

4. 1. Ynotpe6a sabparmeHnx cpeacraBa 6op6e (daam 376 K3)

Yaan 376 Kpusmdaor sakoHHKa Peny6anke Cp6uje HHKpUMHHUIIE yIoTpeby
cpeacraBa 60p6e sabpamennx MelyyHapopsumM npasom.’ Hako OV Huje eKCIAMLHT-
HO HabpojaH y Mel)yHapoaHIM KOHBeHIHjaMa, BberoBa yIoTpe6a je IpOoTHBHA OIIITHM
HpHHIHIIMA Mel)yHapoAHOT XyMaHHTApHOT IpaBa — MOCeGHO MPHHITHITY IPOIIOPIIHO-
HAAHOCTH U 3a6paHH HeCeAeKTHBHHX cpeacTaBa. OBaj daaH mpeauha GYHKITHOHAAHY
3abpaHy — AOBOASHO je Aa CpeACTBO 6opbe 6yae MpoTuBHO MelyHapoAHIM HOpMaMa, Ima
Makap U He 6HA0 popMasHO HaBepaeHo. THme ce orBapa mpocrop aa OV Gyae kBaaudpu-
KOBaH Kao 3abpatbeHo CPeACTBO 60pbe Y MaTepHjaAHOM CMHCAY.

28 McGinley and Fganv UK (EBporicku cya 3a mypcka IIpasa, ipecyag, 1998).
29 WHO; UNEP; ICRC - 36upHu HaAa31 0 OCHPOMAIICHOM yPaHHjyMy.

30 Espomncku mapaavent 2008: Pezoayimja 2008/0233(P6 TA)

31 Kpusuunn sakonnk Perrybanke Cpbuje, uaan 376.
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4. 2. 3a04uH nporHB YoBeurocrH (waan 371 K3)

Yaar 371 K3 roroBo y MOTIYHOCTH MpaTH AePUHUITH]Y 3A0OUHHA IIP OTHB YOBEYHO-
crr us Pumckor craryra.®” Ako ce mocaeaute OY MocMaTpajy Kao A€o LIHper Harlapa Ha
IIMBHAHO CTAHOBHUINTBO — 4 AYTOTpajHa KOHTAMUHAIINja SKHBOTHE CpeAnHe U roBehara
HHIHACHIIHja MAANTHHTETA MOI'Y IIPEACTaBAATH YIIPaBo TO — yrorpeba OY moske yhu
Y OKBHp KPHBHYHOT A€Aa 3AOUYMHA ITpOTHB YoBeuHOCTH. KaTeropuje , Telmkux mopesa
sApaBma” U ,APYTHX HEUOBEUHHX AeAd” IIOCeOHO Cy peaeBaHTHE C 063HpOM Ha MEAUIIHH-
CKe HaAaze O AYTOPOUHMM IOCAeAMITaMa HaAaraba OY.

4. 3. PaTHU 3AOYMH [POTHB IMBUAHOT CTaHOBHMIITBA (4aan 372 K3)

IToce6HO sHauajaH 3a aHaaH3y OV jecre uaan 372 K3, koju MHKpHMHHMIIe H3a-
sHBaibe AYIroTpajHe HAH omTeherbe BeANKHX pasMepa 5KUBOTHE CpEeAHHE TOKOM OpY-
SKAHHX cyko6a.>

Haaasu YHEIT-a, WHO-a u IAEA-e jacHo mokasyjy aa OY npousBoaAH yIpaBo
TaKBY IITETY: MIHPOKY, 300T BEAHKOT 6poja KOHTAMHHHPAHUX AOKAIIHja; AYTOTPajHYy,
jep ce uecture OV sappikaBajy BHIIe AelleHHja H yAase Y €KOAOIIKe IIUKAYCe; 030 n-
HY, jep YTHUY Ha 3ApaBie AYAH, 6Hbaka, )KUBOTHERA U HHTEI PUTET ekocHucreMa. OBa
oapeaba YHMHH CPIICKO 3aKOHOAABCTBO jeAHHM OA PeTKHX Y PETHOHY KOje eKCIIAH-
nurHO omoryhaBa kBaaudukoBame mrere OY Kao paTHOT 3AOUHHA [IPOTHB XUBOTHE
CpeaMHe.

4. 4. TTpeproct mehyHapoaHoOr mpaBa y AoomaheM IpaBHOM IOpeTKy

ITpema uaany 16 YcraBa Penry6anke Cp6uje, MehyyHapoaHO mpaBo uMHU cacTaBHU
Aeo pomaher mpaBHOT MOpeTKa M HMa HeNOCpeAHy mpuMeHy.** [ToBOAOM HaBeA€HOT,
mpuMar MelyyHapoaHOT mpaBa y opAHOCY Ha AoOMahu nmpaBHHU ropeaak, npema [opauhy
BHAMMO y IIPHMepPY MPUMeHe YHHBep3asHe AeKAapallHje O IpaBuMa YoBeka u3 1948.
FOAHHE, KOja ce OAHOCH Ha CBaKOT YOBeKa, IpeABHl)a MOpaaHy o6aBesy cBake ApiKa-
Be Aa je IOINTYje, H MpeACTaBsa MUHHMaAHH obum HSYACKHX MpaBa Koje 6u ApkaBe
Tpe6aAo AQ MOINTY] Yy (FopAHh 2021: 224). To 3Haum Aa Cce MPUHITUITH MCbYHaPOAHOI‘
XyMaHHMTAapHOT IIpaBa — sabpaHa HeCeAeKTUBHHUX HAIlaAQ, AllITHTA IIUBUAA, IIPOIIOP-
ITHOHAAHOCT H 3allITUTA KHBOTHE CpeAlHe — IpHMenYjy 6es moTpebe 3a AOAATHHM
HOPMAaTHBHUM MocpeaoBambeM. OV, KOjH KpIIU OBe MPUHITKIIE Y MATE€PHjaAHOM CMH-
CAY, MO3Ke GHTH KBaAU(HKOBAH KaO HEAOSBOAEHO CPEACTBO paToBaba U rmpeMa Melyy-
HapOAHOM H mpeMa poMaheM mpaBy. YHHBepsaaHa AeKaapalitja O IIpaBUMa YOBeKa U3
1948. ropumne.

4. 5. IHAMBHAYaAHA OATOBOPHOCT IIpeMa aomahem paBy

Aomahe mpaso npeasuha moryhuocT HHAMBHAYarHEe OproBopHOCTH 3a Melyy-
HapOAHa KpUBHYHA A€Ad, 6€3 063Hpa Ha Ap>KaBA»aHCTBO NMOMHHMOLNA. To SHAuH Aa, ¥
TEOPHjCKOM H MPOLIECHOM CMHCAY, OATOBOPHOCT MOKe O6YXBAaTUTH M: KOMAaHAQHTE,
HOAUTHUKE AOHOCHOIIE OAAYKA, AMIIA YKAYUeHa Y IAaHHpathe U H3BplIethe oIlepanuja

32 Kpusuunm sakonnk Perrybanke Cpbuje, uaan 371.
33 Kpusuunm sakonnk Perrybanke Cpbuje, uaan 372.
34 VYcras Peny6anke Cp6uje (2006), uaan 16.
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y kojuma je kopmher OY. Kpurepujymu sa 0AroBOPHOCT FOTOBO HACHTHIHH Cy Mehy-
HApOAHHM: [IOCTOjatbe CBECTH O MOCAeAHIIaMa, MOrYhHOCT KOHTpOAe H IpOIIyIITabe AQ
ce cripeun HacTaHak mrTeTe. IToce6HO ce ucrmde pa ¢y HAT O pp:kaBe MMaae IIPHUCTYID
AOKyMeHTHMa KOjH yII030PaBajy Ha 3apaBcTBeHe pushke OV, IITO yKasyje Aa je ImTeTa
6uaa peaBuAmBa. Aomahu npaBau okBHp Pery6arke Cp6uje mpyska H3yseTHO CHAKHY
OCHOBY sa KBaan$pHKoBatbe yrnorpede OV kao KpUBHYHOT peaa. TpH KnyuHe OApea-
6e, 1a. 376, 371 u 372 K3, mokpuBajy pasamdure acrekre aejcrsa OY — HBeropy mpo-
THBIIPABHOCT IpeMa MelyHapoAHOM mpaBy, mocaeauIie o TUBHAHO CTAaHOBHMIITBO,
IITETY II0 XXUBOTHY CPEAUHY. Y KOMOHHALIMjH Ca YCTaBHUM IIPUHIHIIOM HE[oCpeaHe
npuMeHe MelyyHapoaHIX HOpMH, CPIICKHU ITpaBHU cHcTeM oMoryhaBa cBeo6yxBaTHY pe-
aknujy Ha yrorpe6y OY u oTBapa IyT Ka IIOTeHIHjaAHOj KpUBUIHO], rpahaHckonpas-
HOJj U AP>KaBHOj OATOBOPHOCTH.

3AKNSYHAK

Amnaanza ynorpe6e ocupomarmeror ypaaujyma (OY) Tokom HATO onepanuja
1999. roauHe jacHO MoKkasyje pa ce He pasH o yo6anj €HOM CPEACTBY paTOBakha, Beh o
OPYK]jy UHje MOCACAHIIE AAACKO MpeBasHAa3e OKBUPE KAACHYHUX BOjHHX A€jcTaBa. OY
HHje CaMO MeTaA BeAHKe I'yCTHHe KOjH IpoOHja OKAOIIL, TO je CYIICTAaHI[a KOja, HAKOH
IpUMeHe, YAQ3H Y KUBOTHY CPeAMHY, YAHIIE Ce, TAAOXKH Y 3€MAHIITY, BOAH M 6HOAO-
IIKUM OpraHHSMIMA, H OCTaje MPHCYTHA AelleHnjaMa. AYyTopodHe mocaepuIe morsphe-
He MehyHapoaHIM HayuruM nsBetnrajuva WHO, UNEP-a u IAEA -e ykasyjy Ha IHpok
CIIEKTap 3APABCTBEHMHX, eKOAOIIKUX U APYLITBEHUX PUSHKA UHje Ce MocAepuIie oceha-
j¥ AYTO HaKOH mpecTaHKa cyko6a.’® MelhyHapoaHO XyMaHHTapHO IIpaBo 3acHHBa ce Ha
HA€JH Ad PaT, KOAUKO IOA A€CTPYKTHBAH, MOPa GHTH OrpaHHUeH ITpaBHAMMA KOja IITHTE
’KHUBOT, AOCTOjaHCTBO H IIPHPOAHO OKpYsKeme. Yiiorpeba OV ce, mocMarpaHa Kpos 0Ba
MPABHUAA, TEMIKO MOXKe onpaBaaTth. OV CBOjHM IOCTAEjCTBOM KPIIIA OCHOBHA HaveAa Xy-
MAHHUTApHOT IpaBa, yKaydyjyhu sabpaHy HeceAeKTHBHIX Hallapa, 3aGpaHy H3asHBamba
HeIOTpeOHHUX MaTHH U 00aBesy salllTHTe *KUBOTHE CpeAHHe TOKOM OpY>XaHHX cykoba.
Hako He mocroju popmMasHa KOHBEHITHja KOja eKCIANIIMTHO 3a6paH,yje OV, wmerosa
yroTpeba je y CyIITHHM HeCIIOjHBA Ca IPHHITHIIMMA XyMAHOCTH H jaBHe CABECTH — LITO
notBphyje u MapreHcoBa KAaysyAa, jeAaH OA TeMesHHX H3BOPA CaBpeMeHOT XyMaHH-
TapHor mpasa.’ Aase, OY ce npema MaTepHjaAHHM KPUTEpHjyMUMa MOXKeE IIOABECTH
oA BHIIe Mel)yHapOAHMX 3A0UMHA: paTHH SAOUHH IIPOTUB KHBOTHE CpeAHHe 360T IIH-
POKe, AyroTpajHe H 0301 He IITeTe; YIIoTpeby sabparheHHIX CpeacTaBa bopbe sbor He-
CEeAEKTHBHOT TIOCTAQ]j CTBa; SAOUMH IPOTHB YOBEUHOCTH, Y OKOAHOCTHMA Y KOjHMa Hhero-
Ba ITPMMeHA AOBOAH AO TEIIKMX IIOBPeAA 3APaBsa ITHBUAA KaO A€AQ PACIIPOCTPakheHOT
HAH CHCTeMATCKOr obpacta nmocaepuna. Ha poomahem HuBOY, Perny6anka Cp6uja pacrio-
A@Ke jaCHUM HOPMATHBHOM OCHOBOM 3a KBaAHUKAIH]y yrorpebe OV ka0 KpUBHUIHOT
Aeaa. Yaanosu 376, 371 u 372 KpupuaHor sakoHHKa®’ 00yxBarajy sabpaibeHa Cpea-
cTBa 60p6e, 3AOTUHHE IPOTUB YOBEUHOCTH H PAaTHe 3AOUHHE IIPOTHB KHBOTHE CPeAHHe,

35 WHO, UNEP, IAEA — noaaim o AyTopoYHuM edpeKTHMa OCHPOMANIeHOT YpaHHjyMa.
36 Xamxka kousenmpja 11 (1899), [Tpeambyaa — MapTercoBa kaaysyaa.
37 Kpueuunn sakonuk Perrybanke Cp6uje, ua. 371-376.
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AOK uaaH 16 YcraBa® npeasuha Henmocpeary npumeny mehymnapoasor mpasa. OBaj
ckyn Hopmu omoryhaBa pa yrorpe6a OV He 6yae mocMaTpaHa caMO Kao HCTOPHjCKU
HAU [MOAUTHYKY [po6aeM, Beh kao mpaBHO nuratbe ca jaCHHM perepKycHjaMa y KpH-
BHYHOMpPaBHOj cdepi. ITocrojame paHMjuX yrosopewa o sppaBcTBeHUM pusuniuma OV,
AOKYMEHTOBAHMX Y BOjHUM IMPHPYYHHUIIUMA U HHTE€PHUM H3BEIlTajHMa, OTBapa MPOCTOP
3a yIBphHuBabe KOMaHAHe, OpraHH3al[OHe U AP>KaBHe OArOBOpHOCTH. CBEYKYIIHO II0-
cMarpano, OY je opysxkje uHje IocAeAHIle IpeBasHAa3e TPAHHUIlE AO3BOAEHOT PaTOBakba.
Fberoso HeceaeKTHBHO, AYTOTPajHO B 036HAsHO A€jCTBO UHHH I'a CPEACTBOM KOje jé Ma-
TepUjaAHO IPOTUBHO Mel)yHapoAHOM IIpaBy, 4ak H Y 0ACYCTBY $pOpMasHe KOHBEHI[HjCKe
sabpate. Yrorpeba OV 1999. roauHe crora He MOxe OHTH IPaBHO IIPUXBATAHBA — OHA
MPEACTaBAoa MOBPEAY OCHOBHHX MPUHIIHIIA XYMaHUTAPHOT MPaBa, yTPosKaBa KHUBOTHY
CpeaMHY H 3ApaBae IUBUAA, AeCTAOHANSYje reHepamtjcKU KOHTHHYHTET U HapyllaBa
MopaaHe TeMene MehyHapoaHe sajepHHIIe. 3aKA YUY H3HETH Y OBOM paay He Texe
yIBphUBamby HHAUBHAYaAHE HAU ApsKaBHe KpHUBHIHE OATOBOPHOCTH, Beh nMajy mum Aa
YKaKY Ha IIOCTOjatbe 030 AHIX IPABHHX HEAOYMHUIIA M HOPMATUBHEX ITPAsHHHA Y [IOTAe-
Ay yHoTpebe OCHpOMAIIeHOT YpaHHjyMa. AHaAH3a IIOKAsYje Aq, H Y OACYCTBY U3PHUUTE
KOHBEHIIUjCke 3abpaHe, MaTepHjaAHH CTAaHAApAU MelyHapOAHOT XyMaHHTApHOT H KPH-
BHYHOT ITpaBa MPY>Kajy OCHOB 3a aKaAeMCKY Te3y Aa C€ OCHPOMAIIEHH YPAaHH]yM MOXKe
IIOCMATpATH Kao, AePaKTo, HeAO3BOSEHO CPEACTBO paToBamba. 360r Tora OY Mopa ocTa-
TH IIeHTPAaAHA TeMA CABpeMeHOT XyMaHUTAPHOT MpaBa, TeMa KOoja 3aXTeBa He CaMO IIpaB-
Hy Beh U MOAUTHYKY U eTHUKY peakiyjy.
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Srdan B. ALEKSIC
Predrag M. GORDIC

THE USE OF DEPLETED URANIUM DURING THE 1999 NATO AGGRESSION:
INTERNATIONAL LAW AND CRIMINAL ANALYSIS

SUMMARY

The use of depleted uranium during the 1999 NATO operations represents one of the most
complex and controversial issues in contemporary international humanitarian and criminal law. Al-
though no international treaty explicitly prohibits depleted uranium, extensive scientific evidence
demonstrates its long-term toxic, radiological, and environmental effects, raising serious concerns
for civilian health and ecological integrity. This paper examines the physical and chemical char-
acteristics of depleted uranium, its toxicological profile, and the scope of its deployment during
Operation “Allied Force”, relying on findings by UNEP, WHO, and the IAEA. The legal analysis
explores the applicability of key principles of international humanitarian law — including the pro-
hibition of indiscriminate attacks, the proportionality test, environmental protection norms, and
the Martens Clause — and concludes that the use of depleted uranium may satisfy the elements of
a war crime against the environment, the use of prohibited means of warfare, and, in certain cir-
cumstances, a crime against humanity. Special attention is devoted to the responsibility of NATO
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as an international organization, the responsibility of its member states, and the potential individual
criminal responsibility of commanders and planners. Although no formal treaty ban exists, the mate-
rial standards of international law clearly indicate that the use of depleted uranium is incompatible
with the principles of humanity and the protection of civilians. Depleted uranium thus constitutes
a de facto prohibited weapon whose deployment raises significant questions of international and
domestic criminal liability.

Keywords: depleted uranium, international humanitarian law, crimes against humanity, NATO.
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